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VOLUME  I 


1.  Introduc  tion  to  Process  and  the  Common  Law  System  of  Civil  Jijsticf 


1.1  Course  Introduction:  What  is  Process 

-  Kenneth  E.  Scott,  “Two  Models  of  the  Civil  Process” 

(1975)  27  Stanford  Law  Review  937  (excerpt) .  1 

-  Lawrence  B.  Solum,  “Procedural  Justice” 

University  of  San  Diego  Public  Law  Paper  (23  February  2004)  (excerpt) . 4 

-  Lon  L.  Fuller,  The  Morality  of  Law 

(New  Haven:  Yale  UP,  1964),  33-41 , 96-97,  155-56  (King  Rex  excerpt) . 10 

-  Mnjan  Damaska,  “Truth  in  Adjudication”  (1998)  49  Hastings  Law  Journal  289 . 16 

1.2  What  is  Fairness  -  Some  Comparative  Perspective 

-  John  Borrows,  Recovering  Canada:  The  Resurgence  of  Indigenous  Law 

(Toronto,  2002)  (excerpt) . 33 

-  Ayelet  Shachar,  Multicultural  Jurisdictions:  Cultural  Differences  and  Women 's  Rights 

(Cambridge,  2001)  (excerpt) . 39 

-  Marion  Boyd  report  on  Shari’a  law  (executive  summary) . 46 

1.3  Philosophies  of  Law  and  Analytical  Frameworks  (Positivism;  Formalism;  Realism;  Law  and 
Economics;  Anti-Subordination  Approaches  (Critical  Legal  Studies,  Feminist  Studies,  Critical 
Race  Theory) 

-  Lon  L.  Fuller,  “The  Case  of  the  Speluncean  Explorers”  ( 1 949)  62  Hazard  Law  Review  6 1 6, 

reprinted  ( 1 999)  1 1 2  Hazard  Law  Review  1 834  at  1 85 1 . 57 

-  Patricia  Williams,  The  Alchemy  of  Race  and  Rights 

(Cambridge:  Harvard  University  Press,  1991)  (excerpt) . 74 

-  Paul  N.  Cox,  “An  Interpretation  and  (Partial)  Defense  of  Legal  Formalism” 

(2003)  36  Indiana  Law  Review  57  (excerpt) . 76 

-  Brian  Leiter,  “American  Legal  Realism” . 81 


2.  Litigation  Process  and  Rules  of  Civil  Procedure 


2.1  What  is  Litigation?  Who?  What?  Where?  When?  How? 

-  Map  of  the  courts . 98 

-  Major  steps  in  an  action . 101 

-  Map  of  Basic  Civil  Process . . . 104 

-  Patrick  Fitzgerald  &  Barry  Wright,  Looking  at  Law:  Canada 's  Legal  System 

5th  ed.  (2000),  83-88 . 105 

2.2  Who  Can  Litigate;  Standing;  Intervention;  Amici  Curiae  &  Justiciability 

-  Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  13 . 108 

-  Black  v.  Canada  54  O.R.  (3d)  215  (C.A.) . 109 

-  L.  Sossin,  “ The  Rule  of  Law  and  the  Justiciability  of  Prerogative  Powers:  A  Comment  on 

Black  v.  Chretien ”  (2002)  47  McGill  L.J.  435-56 . 128 

-  Borowski  v.  Minister  of  Justice  of  Canada 

(1983),  144  D.L.R.  (3d)  657  (Sask.  Q.B.)  (excerpt) . 150 

-  Canadian  Council  of  Churches,  [1992]  1  S.C.R.  236  (excerpt) . 152 

-  Corp.  of  the  Canadian  Civil  Liberties  Assn  v.  Canada  (Attorney  General) 

[1998]  OJ.  No.  2856  (C.A.) . 156 

-  Cnstin  Schmitz,  “Intervenors  Set  Record,  Supreme  Court  ‘Restrained’  in  2000” 

Law  Times  (13  April  2001)  7 . 177 

2.3  Who  Can  Litigate:  Class  Actions 

-  Class  Proceedings  Act,  1992,  S.O.  1992,  c.  6 . 178 

-  Kirk  Makin,  “Class-Action  Suits  Explode  Into  ‘National  Phenomenon’” 

The  Globe  and  Mail  (19  July  2003) . 202 

-  Legal  Notice,  “Notice  of  Certificate  of  Approval  of  Class  Action  Settlement” . 204 

-  Anderson  v.  Wilson,  [1999]  O.J.  No.  2494  (C.A.) . 206 

-  Cloud  et  al.  v.,  Canada  (A.G.)  (2005)  73  O.R.  (3d)  401  (C.A.) . 211 

-  Hollick  v.  Toronto  (City),  [2001]  3  S.C.R.  158 . 230 


-  Rumley  v.  British  Columbia ,  1 200 1  ]  3  S.C.R.  1 84 . 236 

Steven  Penney,  “Mass  Torts,  Mass  Culture:  Canadian  Mass  Tort  Law  and  Hollywood 
Narrative  Film,”  (2004)  30  Queen 's  Law  Journal  205 . 253 

2.4  Where  to  Litigate:  Jurisdiction  and  Forum  Non  Conveniens 

-  James  J.  Carthy  et  al .,  “Rule  16  Service  of  Documents:  Synopsis”  and  “Rule  17  Service 
Outside  Ontario:  Synopsis,”  in  Ontario  Annual  Practice  2003-2004 

(Canada  Law  Book,  2003) . 300 

-  Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  17 . 303 

-  Mor guard  Investments  Ltd.  v.  De  Savoye,  [1990]  3  S.C.R.  1077  (excerpt) . 308 

-  Carnival  Cruise  Lines  Inc.  v.  Shute,  499  U.S.  585  ( 1 991 ) . 310 

-  Trevor  C.W.  Farrow,  “Globalization,  International  Human  Rights,  and  Civil  Procedure” 

(2003)  4 1  Alberta  Law  Review  671 . 320 

-  “Human  Rights  and  the  Court,”  New  York  Times ,  July  3,  2004  (159) . 342 

-  Presbyterian  Church  of  Sudan  v.  Talisman ,  2003  U.S.  Dist.  LEXIS  4085 . 343 

2.5  When  to  Litigate:  Limitation  Periods 

-  Janet  E.  Mosher,  “Challenging  Limitation  Periods:  Civil  Claims  by  Adult  Survivors” 

(1994)  44  University  of  Toronto  Law  Journal  169  (excerpt) . 35 1 

-  M.  (K.)  v.  M.  (H.),  [1992]  3  S.C.R.  6 . 356 

-  Limitations  Act . 362 

-  Novak  v.  Bond ,  [1999]  1  S.C.R.  808 . 380 

2.6  How  Many  Times?  Res  Judicata 

-  Walker  et  al.,  Civil  Litigation:  Cases  and  Materials,  6th  ed.,  excerpt  from  ch.6 . 400 

-  Donald  Lange,  The  Doctrine  of  Res  Judicata  in  Canada,  2nd  ed. 

(Toronto:  Lexis-Nexis,  2004)  (1-10) . 409 

-  CUPE  v.  Toronto  (SCC  2003) . 419 

-  Danyluk  v.  Ainsworth  (SCC  2001) . 432 


